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~USMC RET

Dear ~

By order filed 20 July 1998, Number97-499C, the United StatesCourt of FederalClaims has
directedreconsiderationof yourpreviouscasebeforethis Board,docketnumber361-98,
which wasdeniedon 18 June1998. Thecourt requiredthat the Board “...perform a
comparativereview of [your] military recordagainstthe samplecasesof selected
contemporariesretainedby the FY [Fiscal Year] 1996and FY 1997 LieutenantColonel
SelectionBoards.”

A three-memberpanelof theBoard for Correctionof Naval Records,sitting in executive
session,reconsideredyourcaseon 11 August 1999. Your allegationsof error and injustice
werereviewedin accordancewith administrativeregulationsandproceduresapplicableto the
proceedingsof this Board. Documentarymaterialconsideredby the Boardconsistedof the
court’sorder, the Board’sfiles on yourprior cases(docketnumbers6848-95and361-98),
your navalrecordand applicablestatutes,regulationsandpolicies. In addition, theBoard
consideredtheadvisoryopinion from the HeadquartersMarineCorps Officer Assignment
Branch,PersonnelManagementDivision (MMOA-4), dated 10 August 1998, a copy of which
is attached,and theMasterBrief Sheets,providedby MMOA-4, of officersconsideredby the
FY 1996 and 1997LieutenantColonel SelectionBoards(five selecteesand five nonselectees
from eachpromotionboard). Theyalso consideredyour counsel’selectronic mail
transmissiondated6 August 1999, stating that he had nothing further to submit.

After careful andconscientiousconsiderationof theentire record, theBoard found that the
evidencesubmittedwas insufficient to establishthe existenceof probablematerialerror or
injustice.

Particularlyin light of the commentscontainedin theadvisoryopinion from MMOA-4 and
the MasterBrief Sheetsprovided,theBoard found it unlikely that you would havebeen
selectedby either theFY 1996 or FY 1997 promotion selectionboard,had thetwo removed
fitnessreportsbeenremovedbeforethepromotionboardsconsideredyou.
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Sincethe Board found your FY 1996and 1997 failures should stand,and they further found
that the fitnessreportsat issuewere removedbeforethe FY 1998 selectionboardconvenedin
November1996, they had no basisto removeyour FY 1998 failure.

As the Board found insufficient groundsto strike anyof your failuresof selectionto
lieutenantcolonel, they had no basisto recommendyour considerationby a specialselection
boardor to set asideyour involuntary retirementon 1 June1997.

In view of the above,the Boardagainvoted to deny relief. Thenamesandvotesof the
membersof the panelwill be furnishedupon request.

It is regrettedthat the circumstancesof yourcasearesuchthat favorableaction cannotbe
taken. You areentitled to havethe Board reconsiderits decisionupon submissionof new and
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.
Consequently,whenapplying for a correctionof an official naval record, theburdenis on the
applicantto demonstratetheexistenceof probablematerialerroror injustice.

Sincerely,

Enclosure

Copy to:
CharlesW. Gittins, Esq.

Executive
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MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Subj: BCNR PETITION FOR
USMC

Ref: (a) MMERRequest for Advisory Opinion in the case of
Mao rtJii1~~1~~ • USMC
of 29 Jul 98

1. In our opinion, the original MMOA-4 Advisory Opinion remains
valid.

2. Per the reference, we reviewed Major ~~$~fJI*~ record for a
third time. His record was compared to the selectees and
non-selects retained from the FY96 and FY97 USMCLieutenant
Colonel Selection Boards. -

3. In our opinion, even with the petitioned reports expunged from
the record prior to the FY96 and FY97 boards, Major ~
record is not competitive with the sampling of records. The
records of those selects retained were clearly superior to Major

record while the records of a majority of
non-selects were of superior quality. Specifically, his
performance as a major was clearly below that of all the records
reviewed by thi~ office.

4. In summary, after a review of the selectees and non-selects
retained b the FY96 and FY97 boards, we believe that Major

~record would not have been selected even wiLh the
contested fitness reports removed from the record. Therefore, we
believe our original MMOA-4 Advisory Opinion remains valid.

U.’S. Marine Corps
Officer Assignment Branch
Personnel Management Division


